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conglomerate with most of its operations in China, acquired 22 per cent of Taipeil01,
the world’s tallest complete building to become the building’s largest private shareholder.
Ting Hsin has announced its intention to acquire a controlling stake in the building,
although the Taiwanese government has announced that it has no intention of selling
the substantial equity position it holds through various investment arms and state-
controlled frms.

Taiwanese-backed conglomerates have invested an estimated $150 billion in China
over the past two decades and in some cases have reconstructed themselves as primarily
China-based businesses. Their acquisitions in Taiwan are signifcant in themselves but
may also be preparing the way for Chinese frms with no connection to Taiwan to make
acquisitions here in the not so distant future.

VI FINANCING OF M&A: MAIN SOURCES AND DEVELOPMENTS

In general, the two main channels for raising capital for businesses in Taiwan are
the same as in other countries, namely through equity or debt fnancing. Due to the
signifcant number of local small and medium-sized enterprises in Taiwan, borrowing
from Fnancial institutions is still a key method of acquiring funds. Public companies also
issue corporate debt to raise funds, with both standard and convertible corporate bonds
being very common in Taiwan.

In the past, listed companies have been very successful in raising new funds
with new share issues offered to the public. As a direct result of the ongoing fnancial
crisis though, this method of raising funds along with convertible bonds has been less
effective. Instead, listed companies have turned to issuing standard corporate bonds.
Between 2005 and 2007, listed companies raised an annual average of more than $3
billion in new share issues. This amount fell to $771 million in 2008, and is expected
to have fallen even more in 2009. Convertible bonds suffered similar declines. In 2006-
2007, $2.8 hillion in convertible bonds were issued each year. In 2008, this declined to
about $1.1 billion.

In 2009, more than $3 billion in convertible corporate debt matured. The
Financial Supervisory Commission responded with a number of measures designed to
soften the impact including allowing issuers to change issuing terms on approval of
the issuer’s shareholders. In addition, issuers are required to consult with bond holders
before changing terms. The Commission also began allowing issuers to issue new bonds
for the express purpose of retiring existing debt.

Private equity was much less active in 2008-2009 than in previous years. However,
AlG’s sale of its Taiwan operation Nanshan Life Insurance attracted bids from a number
of major international private equity funds. The Financial Supervisory Commission,
however, seems minded to place restrictions on the exit strategies for potential buyers.

Private placements of shares meanwhile have become an increasingly important
way of raising funds over the past year. In July 2009, for example, Compal Electronic
subscribed to a 70 per cent share of a private placement by TFT-LCD panel maker
Chunghwa Picture Tubes. Compal’s strategic investment was worth about $213 million
and was intended to secure suffcient supplies of TFT-LCD panels for Compal, one of
the world’s largest manufacturers of notebook computers.
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Vil  EMPLOYMENT LAW

The Massive Layoff Protection Act, amended in May 2008, aims to protect employees’
interests during large-scale lay-offs, and to prevent business owners from fring
employees in large numbers in an attempt to evade proper compensation. As more

Taiwan companies close in the wake of the fnancial crisis, employers have resorted to

unscrupulous strategies to avoid large severance payouts such as refusing to dissolve

companies or simply leaving the country. The amendments aim to ensure that employers
meet their obligations when laying-off signifcant amounts of employees.

According to the Massive Layoff Protection Act, redundancy plans must be
prepared under the following scenarios:

a where a business entity having fewer than 30 employees on one worksite intends
to lay off over 10 employees within 60 days;

b where a business entity having greater than 30 to 199 employees intends to lay off
over 20 employees within one day, or one-third of the total number of employees
within 60 days;

¢ where a business entity has 200 to 499 employees intends to lay off more than
more than 50 employees within one day or one-third (up from the previous one-
fourth) of the total number of its employees within 60 days; and

d where a business entity having more than 500 employees intends to lay off one-
Tfth of the total number of its employees within 60 days.

Once a redundancy plan is drafted, joint consultations held between labour and
management must begin within 10 days. Where one of the parties refuses to negotiate, the
competent authorities can convene a consultative committee to assist with negotiations
and, where necessary, propose alternative settlement measures. Labour under fxed-term
labour contracts does not apply when calculating the number of employees.

Executives of companies undertaking large-scale lay-offs and meeting the
following criteria may be prevented from leaving Taiwan:

a companies with between 10 and 30 employees but owing wages, retirement
pensions, and severance payments amounting to over NT$3 million;

b companies with between 30 and 100 employees but owing wages, retirement
pensions, and severance payments amounting to over NT$5 million;

¢ companies with between 100 and 200 employees but owing wages, retirement
pensions, and severance payments amounting to over NT$10 million; and

d companies with more than 200 employees but owing wages, retirement pensions,

and severance payments amounting to over NT$20 million.

In light of increased life expectancy and a lower birth rate in Taiwan, Article 54.1 of the
Labour Standards Act (‘LSA) was amended in May 2008, raising the forced retirement
age from 60 to 65.

Also, Article 53 of the same act, which sets out the conditions under which
workers can apply for voluntary retirement, was amended in April 2009. Originally,
voluntary retirement was available to workers aged 55 and who had worked for 15 years
or to any worker who had worked for more than 25 years. The amendment adds that
workers aged 60 who have worked for 10 years are also eligible to apply for voluntary
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retirement. According to Article 57 of the LSA, the employee must have worked for the
same employer in order to be eligible for any of the voluntary retirement options.

VI TAX LAW

Taiwan does not tax capital gains, but does assess on the seller a 0.3 per cent tax on
the value of a securities transaction. It should also be noted that income tax could
be triggered where an acquisition is made through purchase of assets or shareholding
interests from a target company that does not issue securities.

Taiwan’s Ministry of Finance issued a letter of interpretation in October 2008,
which changed the tax policy regarding share swap transactions, in particular, for
transactions between an existing company and a dissolving company where shareholders
will eventually acquire swapped shares of the existing company. If the value (based on the
current price or the actual transaction price) of the existing company’s shares obtained by
the dissolving company exceed the total invested value paid by the dissolving company’s
shareholders to the dissolving company, then the excess value will be distributed as a
dividend to the dissolving company’s shareholders.

Furthermore, dividends of this type shall be subject to income tax where the
shareholder is an individual or foreign corporate shareholder. Where a shareholder of
the dissolving company is a domestic corporate shareholder, the dividend will not be
subject to income tax in accordance with the provisions in Taiwan’s Income Tax Act.
However, individual or foreign corporate shareholders subject to income tax as a result
of such dividend payments may be eligible for a reduction or return of the tax under
relevant regulations.

For the calculation of income tax incurred by individual and foreign corporate
holders, the Ministry of Finance issued another letter of interpretation in December
2008, in which the ‘total invested value’ paid by the dissolving company’s shareholders is
defned as the ‘exact costs to obtain the dissolving company’s shares’.

The Finance Committee of Taiwan’s Legislative Yuan completed its review of
the draft amendment of the Financial Institutions Merger Act in March 2009. The draft
makes the following material amendments:

a the Financial Institutions Merger Act shall now apply to fnancial holding
companies;

b expanded tax reductions and exemptions (including business and securities
transaction taxes) incurred from mergers or acquisitions;

c an income tax exemption for income incurred as a result of share swap
transactions; and

d losses incurred from the sale of bad debts due to a merger or acquisition may be

amortised over a period of 15 years.
Although the draft amendment is pending review by the Legislative Yuan, it is expected

that the general direction and spirit of the draft amendments will remain and be
implemented as such by the competent authority.
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IX COMPETITION LAW

The main objective of Taiwan’s fair trade regime is to maintain a competitive yet orderly
market. Therefore, when considering whether to accept or reject any applications
for business combinations (mergers), the guiding principle of Taiwan's Fair Trade
Commission (‘FTC’) is whether ‘the overall economic beneft of the merger outweighs
the disadvantages resulting from restraint of competition’. As such, the FTC has full
discretion to set special conditions to the approval of a combination.
The Fair Trade Act identifes Tve types of mergers that are subject to review by
the FTC:
a where an enterprise and another enterprise are merged into one;
b where an enterprise holds or acquires the shares or capital contributions of
another enterprise to an extent of more than one-third of the total voting shares
or total capital of such other enterprise;

¢ where an enterprise is assigned by or leases from another enterprise the whole or
the major part of the business or properties of such other enterprise;

d where an enterprise operates jointly with another enterprise on a regular basis or
is entrusted by another enterprise to operate the latter’s business; or

e where an enterprise directly or indirectly controls the business operation or the

appointment or discharge of personnel of another enterprise.

The 2009 merger between the Japanese electronics group Panasonic and Sanyo is an
illustrative example that shows not only what triggers review, but also how mergers of
completely foreign entities can be subject to review by Taiwan's FTC if they have signifcant
market share in Taiwan. By July 2009, Panasonic had acquired 51 per cent of Sanyo through
public tender offers. Since Panasonic had thereby acquired more than one-third of Sanyo’s
voting shares and direct control over Sanyo, the FTC reviewed the merger.

However, the FTC found that Panasonic’s market share in Taiwan for consumer
electronic products such as rechargeable batteries, air conditioners, and washing machines
was not signifcantly increased by the Sanyo acquisition. It therefore did not object to
the merger because it did not fnd that the restraint to competition caused by the merger
outweighed the overall economic benefts.

The Panasonic-Sanyo merger also shows that Taiwan's FTC is less focused on
antitrust consideration than its peers in other jurisdictions since this merger was delayed
by lengthy antitrust reviews elsewhere. That Taiwan’s antitrust regime is relatively further
borne out by the relatively low numbers of mergers it prohibits — just two mergers
out of 65 reviewed were prohibited in 2008. Two more mergers have been prohibited
in 2009 out of 22 reviewed. Indeed, the bulk of the FTC’s work is related to more
consumer-protection oriented aspects of competition law such as prevention of price
fxing, false advertisement and abuse of multi-level marketing schemes.
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X OUTLOOK

It is diffcult to overstate the speed at which Taiwan technology manufacturers have
internationalised over the past 10 years. While their initial acquisitions of strategic foreign
targets were sometimes disasters caused by lack of experience and a failure to appreciate
the need for adequate due diligence (see Benq’s acquisition of Siemens Mobile), Taiwan’s
highly ambitious and aggressive ODMs will continue to acquire foreign targets as they
seek to create their own brands. Closer to home, Taiwanese tech-giants like the Hon Hai
Group will continue to fund and acquire local companies and integrate them into their
supply chains. These transactions will in general not require foreign counsel.

International private equity continues to play an important role in Taiwan’s
fnancial sector and private equity funds are expected to launch acquisitions in Taiwan’s
crowded banking sector in 2010 as the fnancial crisis eases.

The real question for Taiwan’s M&A market is when the Chinese will arrive and what
they will acquire. Taiwan’s new administration elected in 2008 has moved far more quickly
to open up Taiwan to Chinese investment than was thought possible. The legal framework
is now largely in place and Taiwan's stock and property markets are anticipating a wave of
Chinese investment even as Taiwan’s economic fundamentals remain weak. These trends
will accelerate if Taiwan and China agree as expected to a free trade agreement and a
memorandum of understanding on fnancial services by early 2010.
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